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Religion and human rights in Australia 
 

Tuesday 5th February, Melbourne Uni 5:00pm 
UN interfaith Harmony lecture 45 mins plus Q & A. 

 
Aim: to raise understanding of interfaith harmony 
 
I am pleased to have this opportunity to discuss the human right to religious expression in 
Australia as, this year, the Government plans to introduce for the first time at the federal level 
a Religious Discrimination Bill that, the Government promises, will provide comprehensive 
protection against discrimination based on religious activity, as recommended by the 
Ruddock Review of May last year. 
 
As an international lawyer with an interest in human rights law, I have only rarely been asked 
to speak about religious freedoms… I say rarely because, unlike so many other human rights 
in Australia, religious freedoms are not threatened in practice…  
 
or so it has seemed to me, that is, until I travelled a few years ago to Gosford on the NSW 
Central Coast to speak at the Gosford Anglican Church of St Mary. This historic church was 
built in 1858 in East Gosford and later moved, stone by stone, to its current spot. Its priest, 
Father Rod Bower, is thoroughly modern, a rebel known for his advocacy for the most 
vulnerable in the community. (He is I believe, now standing as an independent in the next 
election). He had long provided humorous support for the Australian Human Rights 
Commission’s work for asylum seekers on the church’s weekly message board—including 
one that read #We Stand for Gillian Triggs.  
 
My speech at St Mary’s was going well, I thought, as I spoke of the international legal 
principles protecting asylum seekers and refugees and about the conditions of children and 
their families in immigration detention. A Q&A session followed, and I was asked about 
freedom of religion. I repeated my understanding that the Australian Constitution, as 
interpreted by the High Court, protects this freedom relatively comprehensively—when I 
felt the atmosphere turn quite chilly. Clearly, the congregation did not agree. It brought 
home to me the depth of feeling in faith-based communities that religious freedom is not 
adequately protected. After leaving Father Bower and his parishioners I returned to the  
Sydney offices of the AHR Commission to look more deeply into the question. 
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It is true, I discovered, somewhat to my surprise.  
 
Most protections for religious expression are indeed only by way of exception. The Sex 
Discrimination Act 1984 provides an example of the drafting technique. The Act makes it 
unlawful to discriminate on the basis of sex, among other protected attributes, in public 
life including employment, education, the provision of goods and services, accommodation 
or membership of licenced clubs. However, it also contains an article that provides 
exceptions for the ordination or appointment of priests, ministers of religion or members of 
any religious order; the training or education of those seeking such ordination or 
appointment; the selection or appointment of persons to perform functions for any religious 
observance; or any other act or practice of a religious body that:  

‘conforms to the doctrines, tenets or beliefs of that religion or is necessary to avoid injury to 
the religious susceptibilities of adherents of that religion.’ 

If Australian law enables religious bodies to avoid the legal obligations  normally binding on 
all others in the community on the exceptionally wide ground that the act or practice of a 
religious body conforms to its beliefs or is necessary to avoid injury to religious 
susceptibilities, then this exception is generous and wide ranging.  

What is it that faith-based groups are concerned about? Is there any justification for their 
disquiet? 

My colleague, and a first-class legal scholar, Professor Patrick Parkinson, has argued that 
while religious freedom in Australia is protected by a series of exceptions, much more 
should be done to protect this right under positive law, as is the case for other forms of 
unacceptable discrimination on the grounds of race, age, disability and, of course, sex. 
These are the four major pieces of legislation that underpins the human rights and 
complaint functions of the Australian Human Rights Commission. As President, I can attest 
that complaints to the Commission alleging a breach of religious freedom hardly ever arise 
in practice. Are the concerns of faith-based groups that their freedom of religion is 
threatened overstated and unsubstantiated on the facts?  
 
The answer is an unsatisfactory, yes and no. 
 
The context in which religious freedom has arisen in practice has been with respect to 
sexual orientation. 
 
In 2014, the Victorian Supreme Court rejecting a defence of religious freedom in Christian 
Youth Camp (CYC) v Cobaw Community Health Services 2014 (Cobaw). The court found it 
was a breach of Victoria’s anti-discrimination laws for CYC -an essentially commercial and 
public facility-to refuse to accept a booking for accommodation from Cobaw, a gay rights 
education and suicide prevention group.  CYC argued that to promote homosexuality was 
contrary to its religious beliefs and that it not should be legally forced to accept the 
booking.  The High Court, affirmed the lower court ruling, refusing to allow religious 
convictions to oust Victoria’s anti-discrimination laws in respect of such a public and 
commercial enterprise… providing a clue as to how the contemporary debate would evolve 
over the last few years. 
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While the Christian Youth Camp decision raised concerns within faith-based communities, 
the limits to religious freedom were more fully exposed to the general community in the 
national debate about marriage equality. 
 
It is ironic that same sex marriage laws have shone a spotlight on religious freedoms.  
Distorting the political debate were mischievous misinformation, homophobic 
advertisements and false allegations, particularly the assertion that freedom of religion 
would be at risk. The ‘No’ case argued that freedom of religion is not fully protected in 
Australian law, campaigners fearing that, if marriage equality were to become law, people 
would no longer have freedom of speech and would be forced to accept practices that are 
contrary to their religious and personal beliefs.  
 
While these concerns were largely unfounded, and created in my view an unnecessary, 
divisive distraction from the core issue of equality before the law for same sex couples, the 
national debate did have the merit of exposing the slender legal scaffolding upon which all 
Australian freedoms are based, a legal weakness that has long concerned me at the AHRC. 
The amendments to the Marriage Act appear to have achieved a reasonable balance between 
equality and freedom of religious expression. The debate also stimulated us to consider how 
we might better protect religious freedoms in the future. Indeed, it seems the marriage 
equality debate prompted the subsequent Ruddock Review and its recommendations last 
year. As we consider the merits of a new law for religious protection, as promised by the 
government, I would like to see us do so on the basis of evidence and community 
consultation, well away from the polarising question of sexual orientation and marriage 
equality. 
 
Let us start right by understanding the right to religious freedom and current Australian law. 
 
 
International law 
 
Firstly, how does international law protect freedom of religion?  
 
Article 18 of the ICCPR protects the right to freedom of thought, conscience and religion. This 
freedom comprises two elements: 

 the right to adopt a religion or belief of one’s choice  

   the right to manifest that religion or belief in worship, observance, practice or 
teaching in public or private.  
 

These two aspects of freedom of religion may be subject to limitations only if they are 
prescribed by law and are necessary to protect public safety, order, health or morals, or the 
fundamental freedoms of others.  
 
Nations such as Australia that have become parties to the Covenant -and are bound by it in 
international law -must also ensure the ability of parents to provide the religious and moral 
education of their children in conformity with their convictions. Manifestation may not 
include advocacy of national, racial or religious hatred that incites to discrimination, hostility 
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or violence. Finally, the right is so special, a nation cannot derogate from it, even in times of 
public emergency. 
 
There are some important points to observe from this legal obligation:  

 the right to freedom of religion is not absolute but is to be exercised with respect to 
the freedoms of others;  

  the right is expressed by reference to individuals, rather than institutions,  
 

 it may be manifested in both private and public spheres  
 

 extends to conscience and thought as well as to religious belief.  
 
Australian law 
 
Now let us turn to Australian law. 
 
Australia’s exceptional approach failing to protect human rights generally or to implement 
human rights treaties: 
 

 Good international citizen: Doc HV Evatt 

 Failure to give legislative form to international treaties: eg ICCPR, CRC 

 Only democracy and only common law country in the world that does not have charter 
or Bill of Rights: note the Victorian  and ACT Charter s 

 
 
As we shall see, Australia has not fully protected freedom of religion as required by the 
Covenant, a point that is sadly true with respect to most of the human rights protected by the 
treaty. 
 
It is true, nonetheless, that freedom of religion is one of the few rights that the 
Commonwealth Constitution s 116 protects expressly,  

The preamble provides that: 

WHEREAS the people of New South Wales, Victoria, South Australia, Queensland, and 
Tasmania, humbly relying on the blessing of Almighty God, have agreed to unite in one 
indissoluble Federal Commonwealth under the Crown of the United Kingdom of Great 
Britain and Ireland, and under the Constitution hereby established:  

 
S116 : Primarily a safeguard against religious intolerance with 4 parts: 

 prohibits the Commonwealth from making any law establishing any religion,  

 ‘for prohibiting the free exercise of any religion’;  

  from imposing any religious observance  

 imposing a religious test as a qualification for any Cth office or public trust.  
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The High Court has interpreted the word ‘religion’ generously, including atheism and 
agnosticism. The Australian High Court’s decision regarding the Scientology religion in Church 
of the New Faith v. Commissioner of Payroll Tax (1983) is recognized as a landmark legal 
decision, establishing the standard for the definition of religion and religious charities in both 
Australia and New Zealand, and, indeed, throughout the Commonwealth of Nations.* 

The High Court determined the following: 

 DOGs Case: funding for non-govt schools is constitutionally valid and does not 
infringe s 116 as it is not an improper purpose 

 

 School Chaplain’s case 2012… chaplaincy not under the Cth and thus possible to 
outsource the role, ie would have been unconstitutional to provide the serve 
directly through the Cth. ( case succeed on different ground that there was 
legislation to support the funding, so the fnds could not validy be made) 

 

 The Church of Scientology has easily discharged the onus of showing that it is religious. 
The conclusion that it is a religious institution entitled to tax exemption is irresistible. 

 The High Court not only ruled that Scientology is a religion; it did so on the basis of a 
definition of religion that encompassed the teachings of all faiths accorded religious 
status. The Australian High Court adopted the following definition of religion: 

Belief in a supernatural being, thing or principle; and acceptance and observance of 
canons of conduct in order to give effect to that belief. 

 
Australian constitutional law specialist Professor George Williams observes that the 
Constitution provides religious beliefs with ‘close to absolute protection from coercive 
laws’ and most scholars consider that the High Court—on the few occasions it has 
considered the relevant section—has interpreted it narrowly.  
 
The Commonwealth cannot compel conduct in contravention of a religious belief but laws 
that merely burden religious practices are unlikely to violate the Constitution. For example: 
 

 in Krygger v Williams in 1912, the High Court decided that compulsory peacetime 
military training did not contravene the prohibition on the free exercise of religion.  

 Laws that remove a tax exemption for a religion will also be valid,  

 as will proportionate laws necessary to protect the social order.  
 
Note that s 116 does not apply to the states that are technically free to pass laws that  
would otherwise breach s116 
 
Apart from these constitutional protections, there is no stand-alone Commonwealth law 
that gives Australia wide protection to freedom of religion. 
 

http://www.scientologyreligion.org/landmark-decisions/1983-australian-high-court-decision-church-of-scientology.html#_ftn1au
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Anti-discrimination Laws do not protect religion as a protected attribute eg: re Sex, race, age 
and disability  , though the Fair work Act does prohibit employers discriminating on the basis 
of religion  
 
Exceptions: 
 
The SDA 1984 expanded exemptions from discrimination laws against employees and 
contract workers for religious organisations such as schools, from laws re ‘sex, marital status 
or pregnancy’ and re students in respect of marital status and pregnancy.  
 
Labour Govt in 2013 in its amendments, added sexual orientation, gender identity and 
intersex status to the SDA, and expanded the exemptions for religious institutions for sexual 
orientation, gender identity and relationship status. 
 
Commonwealth law also allows religious organisations to discriminate in delivering goods and 
services—including marriage-related services and facility hire—in accordance with religious 
doctrine, tenets or beliefs, or to avoid injuring the susceptibilities of their adherents. 
 

SEX DISCRIMINATION ACT 1984 - SECT 38 

Educational institutions established for religious purposes 

(1) Nothing in paragraph 14(1)(a) or (b) or 14(2)(c) renders it unlawful for a person to 
discriminate against another person on the ground of the other person's 
sex, sexual orientation, gender identity, marital or relationship status or 
pregnancy in connection with employment as a member of the staff of 
an educational institution that is conducted in accordance with the doctrines, 
tenets, beliefs or teachings of a particular religion or creed, if the first-mentioned 
person so discriminates in good faith in order to avoid injury to the religious 
susceptibilities of adherents of that religion or creed.  

(2) The same exception applies to a contract worker that involves the doing of work 
in an educational institution    that provide education or training. 

 
How does this work?  
 
A religious organisation may, for example, refuse to employ a person in a same-sex marriage 
if refusal conforms to the doctrines, tenets or beliefs of that religion.  
 
But while this part of the Sex Discrimination Act has effectively protected recognised religious 
groups for decades, its protection does not extend to individuals, contrary, you will recall, to 
Article 18 of the ICCPR. A person cannot discriminate against another on grounds such as 
sexual orientation, even if doing so reflects their religious beliefs. Only a religious organisation 
to which they might belong may do so. Services with a connection to same-sex marriage, such 
as reception centres, florists and the oft-cited bakers, are not excepted either. The rationale 

http://classic.austlii.edu.au/au/legis/cth/consol_act/sda1984209/s112.html#paragraph
http://classic.austlii.edu.au/au/legis/cth/consol_act/sda1984209/s4.html#sexual_orientation
http://classic.austlii.edu.au/au/legis/cth/consol_act/sda1984209/s4.html#gender_identity
http://classic.austlii.edu.au/au/legis/cth/consol_act/sda1984209/s4.html#marital_or_relationship_status
http://classic.austlii.edu.au/au/legis/cth/consol_act/sda1984209/s4.html#employment
http://classic.austlii.edu.au/au/legis/cth/consol_act/sda1984209/s4.html#educational_institution
http://classic.austlii.edu.au/au/legis/cth/consol_act/sda1984209/s4.html#contract_worker
http://classic.austlii.edu.au/au/legis/cth/consol_act/sda1984209/s4.html#educational_institution
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is that the law cannot permit individual preferences; individuals are not a law unto 
themselves. 
 
 
Exception to the exception: public funds 
 
Few people know of the exception to the exception to anti-sex discrimination laws where 
public funds are involved. The exemptions for religious organisations that discriminate on the 
basis of sexual orientation are now qualified. Under two sections added to the Sex 
Discrimination Act 1984, an exception no longer applies to Commonwealth-funded aged-care 
services run by religious organisations. The aim is to prohibit discrimination faced by same-
sex couples in accessing aged-care services.  Religious organisations can, however, continue 
to discriminate on the ground of sexual orientation when employing the people who provide 
that aged care. 

The rare exception to the exception is ground-breaking policy, but it passed through 
Parliament with little media attention or controversy. The Commission, anticipating the 
amendments, looked closely at the aged-care industry, learning that faith-based bodies 
provide about 64 per cent of the facilities for older people. In these circumstances, it would 
be unconscionable to allow them to discriminate against same-sex couples when providing 
accommodation. We consulted representatives of religious organisations who 
overwhelmingly confirmed that, in any event, they did not discriminate on the basis of sexual 
orientation when determining who could use their services. Christ the fisherman, they 
pointed out, cast a wide net.  

The exception to the exception of religious organisations from the Sex Discrimination Act is 
significant. In an increasingly secular society, the case for further exceptions to religious 
exceptions may strengthen where public funds are involved.  For now, the provision of aged 
care facilities appears to be a special case, but I expect any future contribution of government 
funds will prompt rethinking current religious exemptions. 
 
Marriage equality 
 

The amendments to the Marriage Act passed after long and emotional speeches in 
parliament on 29 November 2017. They change the definition of marriage and provide 
protection for religious freedom. The stated aims are: 

to allow civil celebrants to solemnise marriage, understood as the union of two 
people to the exclusion of all others, voluntarily entered into for life; and 

to allow ministers of religion to solemnise marriage, respecting the doctrines, 
tenets and beliefs of their religion, the views of their religious community or 
their own religious beliefs; and 

to allow equal access to marriage while protecting religious freedom in relation 
to marriage. 

 
As well as providing that a marriage is between two people (rather than specifying a 

man and a woman), the amendments create various exceptions on religious grounds: 
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 A minister of religion may refuse to solemnise a marriage if this conforms to 
the doctrines, tenets or beliefs of the minister’s religious organisation;  

 if the refusal is necessary to avoid injury to the religious susceptibilities of 
adherents of that religion;  

 or if their religious beliefs do not allow a minister to solemnise the marriage.  
 
These grounds for exception also allow a religious organisation to refuse to make a 

facility available, or to provide goods or services.  
 
Civil celebrants are not excepted from discrimination laws because they act in the 

public sphere, hence the word ‘civil’. 
 

Were the ‘No’ campaigners entirely wrong on the question of religious freedom?   
 
As is often the case in a public campaign that is broadly misleading, a kernel of truth 
sustains the debate.  
 
Does it impinge on freedom of speech and why does it not protect individuals who want tp 
practice their religion? 
 
A Superior Court Judge in Los Angeles in early 2018 when seeking a balance between 
freedom of expression and California’s non-discrimination laws cam down on th side of 
first amendment protections for freedom of speech. In the Makepeace Cakeshop case, a 
same sex couple challenged the refusal by a baker to bake a special cake for their wedding. 
The baker argued that, as a Christian, she believed that same sex marriage is contrary to 
Biblical teachings. The judge found that the case raised the First Amendment right to 
freedom of speech as the request to create a cake was intended to celebrate a union her 
religion forbids. Resolution of the issue for the United States now depends on the outcome 
of a similar challenge on appeal to the United States Supreme Court in 2018. 

 
State and territory laws 
 

  Prohibit discrimination on basis of religion, except NSW and SA. 

 Tasmania complaint against the Bishop re Booklet 
 
The story began when the Australian Catholic Bishops Conference published a booklet, 

sent to parents at Catholic schools, titled Don’t Mess with Marriage. The booklet set out the 
church’s religious view that marriage is exclusively the union of a man and a woman. It 
affirmed many people’s views and offended many others. Among the latter was a Tasmanian 
transgender rights activist, Martine Delaney, who felt strongly enough to take action under 
that state’s law prohibiting conduct that ‘offends, humiliates, intimidates, insults, or ridicules 
another person on the basis of [among other protected attributes] sexual orientation’. To be 
unlawful, the conduct must arise in circumstances where a reasonable person, having regard 
to all the circumstances, would have anticipated that the other person would be offended. 
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The Tasmanian Human Rights Commission statute sets a low threshold for accepting 
discrimination complaints—as was the case with the national commission before recent 
amendments to its act. The Tasmanian commission accepted the complaint against the 
archbishop on the ground that there was a ‘preliminary case to answer’, sparking a media 
outcry and providing ballast for the ‘No’ campaign’s argument that freedom of speech is 
threatened by the legal right to bring a complaint before such a commission. 

 
The Tasmanian commission—like those in the rest of Australia—has no power to stop 

anyone speaking freely. It is not a judicial body; the commissioner makes no decisions. It is, 
however, obliged by law to bring parties together to see if the complaint can be conciliated. 
In the case of Delaney’s action, efforts at conciliation did not succeed, but no legal action was 
taken in the courts—rather, the complaint was withdrawn.  

 
I suggest that if legal action had been taken, the complaint would have failed on at 

least two grounds.  
 

 First, the Tasmanian prohibition on insults on the ground of sexual orientation 
does not apply if the conduct is a ‘public act in good faith or for academic, 
artistic, scientific or research purposes or a purpose in the public interest’.  

 Second, the Tasmanian Constitution Act 1934 guarantees ‘freedom of 
conscience and the free profession and practice of religion … subject to public 
order and morality’. 

 
The right to complain against insulting speech remains a live issue for the Tasmanian 

commission, which more recently received a complaint against two Christian preachers 
alleging hate speech against the gay community and atheists. Tasmania’s anti-discrimination 
laws have been devised to find common ground and to balance competing freedoms. 
Commission processes mostly work well in promoting settlement without the need to litigate.  

 
Perhaps the threshold for accepting a complaint might be lifted to require stronger 

evidence in support of an allegation of unlawfulness, along the lines adopted at the federal 
level in the Australian Human Rights Commission Act. 
 
 
Ruddock Report 
 
Observed that Art 18 is “a human right, for the religious, the non-religious and those who 
subscribe to other systems of belief”. 
 
Core challenge: to remove exemptions with respect to a person’s sexual identity while also 
protecting the right of religious institutions to act consistently with their religious ethos. 
 
Main recs: 

  Religious freedoms need to be protected by a positive law wider than mere 
exceptions eg Bill on Racial Discrimination 

 Religious school not be able to discriminate against gay students and staff 

 Expand to protect individuals right to practice their religion 
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Government has accepted 14 of the Ruddock Review’s 20 recs and will seek bipartisan 
support for the 15th, re  introduction of a new act, and send others to the ALRC. 
 

 Govt to introduce a Religious Discrimination Bill along similar lines to other 
discrimination laws, with exemptions. To render it unlawful to discriminate on the 
basis of a person’s religious belief or activity, including not holding any belief, with 
exemptions for religious bodies, schools and charities.  

 

 States to review exemptions to reflect community expectations on the Panels’ view 
that it could see no justification for the exceptions in current law relating to race, 
disability, pregnancy or intersex status that differ across fed, state and territory 
jurisdictions. 

 

 Create a Commissioner for religious freedom at the AHRC, contrary to the review 
panels’ recs. 
 

 abolish blasphemy laws where they exist 
 
Most controversial:  
 

 Recommendation 5: Cth to amend SDA to allow religious schools to discriminate in 
employment on basis of sexual orientation, gender and relationship if founded on 
religious precepts and clear publicly available policy 

 Rec. 6 : Abolish some exemptions re employment discrimination by religious schools 
re race, disability, pregnancy or intersex status 

 Rec 7: SDA should be amended to allow religious schools to discriminate in relation to 
students on the basis of sexual orientation, gender identity or relationship status if 
founded in precepts of the religion, and best interests of the child are the primary 
consideration, and publicly available policy 

 Rec. 8: Abolish any exceptions to discrimination law re students re race, disability, 
pregnancy or intersex status. 

 
 
When can a parent request a child be removed from a religious or moral education class? 
Govt wants clear national policies wit accurate information to inform a reasonable decision. 
 
Better approach? A Federal Legislated Charter of Rights as recommended  by the Law Council 
of Australia and scholars and commentators. 
 
Makes no sense to protect freedom of religion when the other freedoms are ignored: eg: 
 

 Freedom of speech, association, protest, minority and indigenous rights, prohibition 
of arbitrary detention, stateless persons, asylum seekers and refugees, criminal trial 
rights etc, domestic violence, diversity, equality before the law 
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Conclusions 

These have been tumultuous times. Marriage equality is finally a reality in Australia. Now we 
can progress to considering better ways to protect the right to religious expression while 
ensuring no one suffers discrimination, whether they are caring for elderly people or baking 
cakes for wedding celebrations. 

For a more nuanced approach to striking a balance among rights we need to articulate 
guidelines. We need to ask and answer questions about what measures are reasonable and 
proportionate in the circumstances. For transparency and predictability, we also need closer 
scrutiny of claims to an exception by religious bodies. None of this is impossible. We can and 
should do it. 

Irony: while the government hoped that the review would protect religious freedoms it has 
exposed in the public arena the unnecessarily wide exemptions that may well now be more 
restrictive. 

 

 

 

     ******** 

Yet another aspect of religious freedom is the right of ethnic, religious or linguistic 
minorities: 

 ‘to enjoy their own culture, to profess and practise their own religion, or to use their own 
language’  

under the International Covenant on Civil and Political Rights. The right to enjoy culture in 
community with others is a protection that the UN Human Rights Committee has employed 
to support the rights of indigenous peoples. I believe it would be fruitful to consider this 
provision to enhance Indigenous Australians’ right to self-determination. 

 
This talk hosted on the website of Religions for Peace Australia by kind permission, Emeritus 
Professor Gillian Triggs. 
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